CONTEMPORARY ISSUES IN
INTELLECTUAL PROPERTY

LAW IN AFRICA

Edited by
Olasupo Owoeye




Contemporary Issues in Intellectual
Property Law in Africa

This book discusses the impact of intellectual property and international investment
agreements within Africa. It investigates how African nations can enhance their
current intellectual property legislation across various regions of the continent,
while simultaneously fostering the development of local industries and stimulating
innovation and creativity within the region.

Despite intellectual property remaining a major issue in global trade governance,
African countries have room to maximise the advantages that global intellectual
property law can offer. Highlighting discourse on investment, intellectual property,
and competition policies in Africa, the book underscores the need for African
nations to develop intellectual property frameworks that can facilitate economic
transformation. Using data from international intellectual property conventions,
WTO dispute settlements and African regional organisation conventions, the book
is a comprehensive call to action for African intellectual property lawyers and
policymakers.

The book will be of interest to students and scholars in the field of intellectual
property law and international investment law.

Olasupo Owoeye is Senior Lecturer in Law at Massey University, New Zealand,
a stipendiary Researcher at Max Planck Institute for Innovation and Competition
Law, Munich, Germany and a Professor of Law at Lead City University, Nigeria.
He is a law academic with research expertise in Intellectual Property Law and
International Human Rights Law, especially Health and Development Rights. He
was a Humboldt Research Fellow and Humboldt Alumni Fellow at the University
of Augsburg, Germany between 2015 and 2023. He was also a Visiting Scholar at
SOAS University of London in 2023. He is the founder of LAYEBS LAW, a law
practice with offices in Australia, Nigeria, and New Zealand.



Taylor & Francis
Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

Contemporary Issues in
Intellectual Property Law
in Africa

Edited by Olasupo Owoeye

£y Routledge

& Taylor & Francis Group
LONDON AND NEW YORK



First published 2025
by Routledge
4 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
605 Third Avenue, New York, NY 10158

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2025 selection and editorial matter, Olasupo Owoeye; individual
chapters, the contributors

The right of Olasupo Owoeye to be identified as the author of the editorial
material, and of the authors for their individual chapters, has been asserted
in accordance with sections 77 and 78 of the Copyright, Designs and
Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in
any information storage or retrieval system, without permission in writing
from the publishers.

Trademark notice: Product or corporate names may be trademarks or

registered trademarks, and are used only for identification and explanation
without intent to infringe.

British Library Cataloguing-in-Publication Data

A catalogue record for this book is available from the British Library
ISBN: 978-1-032-75477-2 (hbk)

ISBN: 978-1-032-79287-3 (pbk)

ISBN: 978-1-003-49139-2 (ebk)

DOI: 10.4324/9781003491392

Typeset in Times New Roman
by Apex CoVantage, LLC


https://doi.org/10.4324/9781003491392

Dedicated to
Geoffrey Jideofor Kwusike Onyeama
BA (Cambridge); LLM (LSE); MA (Cambridge)

Former Minister of Foreign Affairs of the Federal Republic
of Nigeria and Former Deputy Director General of the World
Intellectual Property Organization



Taylor & Francis
Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

Contents

Acknowledgements ix
List of Contributors X
Preface Xiii
Introduction: An Overview of Contemporary IP Issues in Africa 1

OLASUPO OWOEYE

1 Intellectual Property Rights and Investment Law in the AfCFTA 5
EMMANUEL KOLAWOLE OKE

2 Public Interest Regulation of Patents and Investment
Treaties in Africa 23
DOMINIC NPOANLARI DAGBANJA, BRETT KENNETH DAVIES, AND
SADHVI SINHA

3 Recalibrating African Investment Treaty System to Promote
Access to Medicine 38
OLADAPO FABUSUYI

4 The Marginalisation of African States in the Negotiation
of the TRIPS Agreement 63
ANU ADEYEMI

5 Intellectual Property and Local Pharmaceutical Production:
Defining the Need and Meeting the Challenge 84
TOLULOPE ADEKOLA

6 After the WTO COVID-19 Waiver: Africa’s Way Forward 103
KUNLE OLA



viii

7

10

11

Contents

Public Health Governance, Intellectual Property, and the
African Context: From Qutrage to Action in Developing
Regional Capability for Health Protection

UCHECHUKWU NGWABA

The AfCFTA and Trade in Counterfeit Drugs: Adopting

a Blockchain Technology-Based Strategy to Ensure Patient
Safety

EZINNE MIRIAN IGBOKWE

Artificial Intelligence and the Patentability of AI Inventions
OLASUPO OWOEYE AND OMOLARA AJAYI

Artificial Intelligence Generated Works and the Copyright
Dilemma: A Case Study of the United Kingdom and South
Africa

OLUWATOBI VICTORIA TAIWO

“Gamechanger” Lawsuit (Francisco Leong v AFP) as
Platform for Interrogating Copyright Ownership of
Photographic Works of Employees of Mass-Media
Institutions in Nigeria

OLUWASEYI A. LEIGH

Index

117

137

154

169

200

218



Acknowledgements

My appreciation goes to all the contributors to this volume for their great commit-
ment in working within the timeline to make this project a success. The editorial
work done on this book benefitted immensely from the generous financial sup-
port of the Alexander von Humboldt Foundation and the Max Plack Institute for
Innovation and Competition Law, Munich. I also acknowledge the support of the
Faculty of Law, University of Augsburg and the Max Plack Institute for Innovation
and Competition Law, Munich, in providing research facilities for editing the book.
I must particularly appreciate Professor Phillip Hellwege for the great support he
offered as my academic host at the University of Augsburg where most of the edito-
rial work on the project was completed. I appreciate Professor Ulrich Gassner of
the University of Augsburg for his continuing support. My gratitude to Dr Michelle
Kelsall, co-director of the Centre for Human Rights Law, SOAS University of
London, for hosting me at SOAS while completing the final stage of the editorial
work on this project.



Contributors

Tolulope Adekola is a law academic at the T.C. Beirne School of Law, University
of Queensland, Brisbane, Australia; ARC Centre of Excellence in Quantum Bio-
technology (QUBIC) University of Queensland, Brisbane Australia; ARC Cen-
tre of Excellence in Synthetic Biology, Macquarie University, Sydney, Australia;
and the ARC Centre of Excellence for Plant Success in Nature and Agriculture,
University of Queensland, Brisbane, Australia. His research focuses on the role
of intellectual property law in the development and distribution of essential
medicines. More generally, his work has come to specialize in three sectors,
which have now come to be known as the so-called ‘grand challenges’ — health,
food security, and climate change. His research was supported by the Australian
Government through the Australian Research Council’s Centre of Excellence
for Plant Success in Nature and Agriculture, Centre of Excellence in Synthetic
Biology and Centre of Excellence in Quantum Biotechnology. Prior to joining
the University of Queensland, he held research positions at the Max Planck
Institute for Innovation and Competition, Germany; the Chinese University of
Hong Kong; and the University of Johannesburg, South Africa.

Anu Adeyemi is a lawyer who works in the intersection of law, policy, and cul-
ture. He is versed in utilising honed problem-solving skills to address legal and
socio-cultural challenges. He holds an LLB from the University of Abuja and
a master’s in international law and diplomacy from one of Australia’s finest
institutions, the Australian National University. He is admitted to the Nigerian
Supreme Court as a barrister and solicitor. Anu is also a 2022 recipient of the
ANU Chancellor’s Scholarship Award for the Middle East and Africa.

Omolara Ajayi is a dedicated legal professional with keen interest in intellectual
property law and a strong passion for social justice. She holds a Bachelor of
Laws degree with First Class Honours from the University of Ibadan, Nigeria
and an LLM with Distinction in Intellectual Property Law from the University
of Illinois Urbana-Champaign, USA. She is admitted to the legal profession in
Nigeria.

Dominic Npoanlari Dagbanja is an associate professor of international economic
law at Curtin University Law School. He served as an International Investment



Contributors xi

Policy Consultant to the United Nations Conference on Trade and Development
and Assistant State Attorney in the Attorney-General’s Department, Ghana. He
has been a Guest Speaker to Australian Department of Foreign Affairs and Trade
and Indian Institute of Corporate Affairs. He is also a Guest Lecturer at the
University of Ghana School of Law where he teaches postgraduate students
in Investment Treaty Arbitration and a Research Fellow at the Department of
Mercantile Law of Stellenbosch University, South Africa. He received his: PhD,
The University of Auckland; LLM, The George Washington University; LLM,
University of the Pacific; JD, The University of Western Australia; LLB, Uni-
versity of Ghana; and BA, University of Ghana. He has published extensively
in reputable peer-reviewed international law journals including Cambridge Law
Review, Journal of International Economic Law, Journal of World Investment
and Trade, Oxford University Commonwealth Law Journal, Public Procure-
ment Law Review and Transnational Legal Theory. He is the author of The
Investment Treaty Regime and Public Interest Regulation in Africa (Oxford:
Oxford University Press, 2022).

Brett Kenneth Davies is both an academic and a barrister of the High Court
of Australia. He holds an adjunct professorship at the University of Western
Australia and is an adjunct reader at Curtin University and a visiting fellow at
Burgmann College, ANU. Dr Davies has lectured extensively and contributed
significantly to legal education. As well as being involved in academic assess-
ment panels, he serves as a goodwill ambassador for the HEAPS International
Foundation (Australia) Ltd, supporting Papua New Guinea. Dr Davies serves on
the Legal Practice Board of Western Australia.

Oladapo Fabusuyi is a full-time law lecturer at Canterbury Institute of Manage-
ment (CIM), Dawin, Australia. He is also the course convenor for four law units
at CIM. He has authored and co-authored several articles on international eco-
nomic law that have been published in reputable journals. Oladapo also pro-
vides consultancy services to organisations and has significant legal practice
experience in Nigeria and Australia. Oladapo holds a PhD in law from Monash
University; a master of laws (LLM) in international commercial law from the
University of Sussex, United Kingdom; and a bachelor of laws from the Univer-
sity of Lagos, Nigeria.

Ezinne Mirian Igbokwe is a lecturer in law in University of Sheffield School of
Law, United Kingdom. She has a PhD in international intellectual property law
from the University of Nottingham, UK. Her research and teaching areas cover
intellectual property law and its intersection with access to medicine, data pri-
vacy law and governance, as well as artificial intelligence and law.

Oluwaseyi A. Leigh is a senior lecturer at the Faculty of Law, Olabisi Onabanjo
University, Ago-Iwoye, Ogun State, Nigeria, where he has taught intellectual
property law for over two decades. He obtained his LLB. and PhD degrees
from the Obafemi Awolowo University, Ile-Ife, Nigeria, in 1988 and 2021,



Xii

Contributors

respectively. He was called to the Nigerian bar in 1989 and was on scholarship
to the 101, Dalhousie University, Canada, in 2009. A member of the National
Association of Law Teachers (NALT), Dr Leigh has published widely in repu-
table local and international journals.

Uchechukwu Ngwaba is an assistant professor of law at the Lincoln Alexander

School of Law, Toronto Metropolitan University. Prior to joining the faculty,
he worked as a sessional lecturer in three Australian universities (Macquarie
University, Sydney; University of Western Sydney; and Deakin University,
Melbourne). He holds a PhD in health law from Macquarie University, Sydney,
Australia, and a diploma in law from the Legal Practitioners Admission Board
of New South Wales. Uche’s early legal education took place in Nigeria where
he obtained his LLB from the University of Jos, BL from the Nigerian Law
School, and LLM from the University of Lagos.

Emmanuel Kolawole OKe is a senior lecturer in international intellectual property

law at Edinburgh Law School, University of Edinburgh. His research explores
the interface between international intellectual property law and other branches
of law such as international trade law, international investment law, and inter-
national human rights law. He is the author of Patents, Human Rights, and
Access to Medicines (Cambridge University Press, 2022), The Policy Space in
International Intellectual Property Law (Brill Nijhoff, 2022), and The Interface
Between Intellectual Property and Investment Law (Edward Elgar, 2021).

Kunle Ola is an associate professor and the interim dean and head of school at the

Thomas More Law School, Australian Catholic University. He researches in the
areas of intellectual property, company, and migration law. His works challenge
institutional imbalance and develops, informs, and guides law reform, public
policy, and international norm setting. He holds a bachelor’s, master’s, and PhD
in law. He is a senior fellow of the Higher Education Academy (SFHEA) and
has over 24 years of private, public, and international experience.

Sadhvi Sinha is presently completing her BBA, LLB programme at Guru Gobind

Singh Indraprastha University in India. She is extremely passionate about law
and an avid researcher.

Oluwatobi Victoria Taiwo holds an LLB from the University of Abuja and a mas-

ter’s degree in intellectual property from Nottingham Trent University, UK. She
is admitted to the legal profession in Nigeria.



Preface

Intellectual property rights reward innovation and creativity, and they are gener-
ally considered important to sustainable economic development. While the protec-
tion of intellectual property is essential to spurring innovation, intellectual property
must also be designed to accommodate the protection of social welfare to ensure
a fair balance of rights and obligations. The Agreement Establishing the African
Continental Free Trade Area entered into force on 30 May 2019, thereby creat-
ing the African Continental Free Trade Area with a population of about 1.3 billion
people.

The objectives of the African Continental Free Trade Agreement include foster-
ing sustainable and inclusive socio-economic development, structural transforma-
tion, and industrial growth on the continent. Attainment of these goals requires the
implementation and enforcement of intellectual property frameworks that are care-
fully designed to make Africa a desirable destination for foreign direct investment,
international trade, and technological innovation while ensuring that the social
welfare and public interest objectives of African states are adequately protected.

Bringing together a wide range of contributors based in research institutions
in different parts of the world, including Australia, Canada, Germany, India, New
Zealand, Nigeria, the United Kingdom and the USA, the book addresses some of
the contemporary issues in the field of intellectual property law that are of immense
significance to Africa’s sustainable development goals.

The book examines the nexus between intellectual property and international
investment law and how transnational investment treaties voluntarily entered into
by states may substantially deprive them of the ability to use a number of the pub-
lic interest flexibilities otherwise available to them under international intellectual
property law. The book further examines intellectual property, health governance,
and public health debates, with further calls for action in addressing the challenges
that IP may pose to access to medicines and public health in the region. The book
equally examines how the use of blockchain technology may be helpful curtailing
trade in counterfeit drugs in Africa. The patentability of inventions made by artifi-
cial intelligence is discussed, and the need for reforms to address the gap in patent
law is highlighted. The book also covers the adequacy of copyright law in dealing
with works made by artificial intelligence as well as the authorship rights of jour-
nalists in relation to works made in the course of their employment.



xiv  Preface

While the book has only addressed a few of the several issues that African states
will need to consider in using intellectual property to foster innovation and eco-
nomic growth on the continent, the aim of the book is to promote further engage-
ment with the issues raised by policy makers and researchers with interest in
intellectual property law in Africa.

Olasupo Owoeye, LLB (Hons) (Ibadan); PhD (Tasmania)
Massey University, New Zealand

Professor, Lead City University, Nigeria

April 2024



Introduction

An Overview of Contemporary IP Issues
in Africa

Olasupo Owoeye

With a population of over one billion people, Africa has the population and the
market to achieve substantial economic growth and development. Even though
intellectual property continues to be a major issue in the global governance of
trade, African countries have a lot more to do to maximise the benefits the global
intellectual property system may offer. While IP can contribute significantly to
socio-economic development, Africa has not benefitted much from intellectual
property economically, largely because of its low contribution to the global innova-
tion landscape.' The low contribution of Africa to the global innovation landscape
has been attributed to a number of factors, including dependence on government
and foreign aid for funding R&D and weak intellectual property enforcement struc-
tures, as well as a challenging investment climate.” IP may play a prominent role in
enhancing sustainable development and economic growth in Sub-Saharan Africa
if the right policies and structures are put in place. The challenges IP may pose to
the promotion of public health have been of significant international interest for
decades, and the recent COVID-19 pandemic has brought the issue to the forefront
of the global IP policy formulation discussion again. It is also of note that the
entry into force of the African Continental Free Trade Agreement is a development
that offers great prospects in relation to African economic growth. With ongoing
discussions on investment, intellectual property, and competition policy under the
African Continental Free Trade Agreement, it is important for African countries to
devise intellectual property frameworks that can facilitate economic transforma-
tion on the continent.

The International Monetary Fund in a recent report observed an abrupt inter-
ruption in Africa’s economic recovery, which it attributes to the spillover effect
of the worldwide slowdown in economic growth, tough global financial situation,

1 Soumitra Dutta, Bruno Lanvin, Lorena Rivera Leon and Sacha Wunsch-Vincent, Global Inno-
vation Index: What is the Future of Innovation Driven Growth? (World Intellectual Property
Organization;2022)48.https://www.wipo.int/edocs/pubdocs/en/wipo-pub-2000-2022-en-main-report-
global-innovation-index-2022-15th-edition.pdf.

2 See World Intellectual Property Organization (n 2) 84.
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and volatile state of commodity prices worldwide.* Intellectual property equally
enhances investment in the commercialisation of innovative products and pro-
cesses while spurring creativity. Thus, intellectual property is an essential part of a
conducive investment climate.

The book explores contemporary issues relating to intellectual property and
international investment agreements as they affect Africa. The book examines how
countries may strengthen existing regimes for intellectual property protection on
different parts of the continent while promoting the growth of local industries and
spurring innovation and creativity.

In Chapter 1, Emmanuel Kolawole Oke spotlights the nexus between intellectual
property and investment law with particular focus on the Protocol to the Agreement
Establishing the African Continental Free Trade Area on Investment. He notes that
while both intellectual property and investment law can spur direct foreign invest-
ment, they could also constitute impediments to the attainment of public interest
objectives. He highlights the need for states to ensure their international investment
agreements do not limit their ability to adopt necessary public interest measures in
pursuit of their national development objectives. Oke notes that only intellectual
property assets that constitute ‘significant contribution to the Host State’s sustain-
able development’ may amount to investment under the AfCFTA Investment Proto-
col. Oke opines that the Protocol provides sufficient safeguards for African states to
adopt measures in public interest where necessary in relation to the expropriation
standard. He observes that the exclusion of the fair and equitable treatment stand-
ard under the Protocol would allow African states sufficient policy space in pursu-
ing national interests. He equally highlight the challenges that the ‘Administrative
and Judicial Treatment’ standard of the protocol could pose to the right of states to
self-regulate.

In Chapter 2, Dominic Npoanlari Dagbanja, Brett Kenneth Davies, and Sadhvi
Sinha explore the intellectual property and investment narrative further by examin-
ing how international investment agreements signed by African states may create
public health challenges with the use of flexibilities relating to compulsory pat-
ent licensing otherwise available to them under international intellectual property
law. By examining the compulsory licensing regimes operative in Ghana, Nigeria,
and South Africa, they highlight how compulsory patent licensing measures may
potentially conflict with obligations under bilateral investment treaties. They pro-
pose reforms to investment treaties that preserve the rights of African states to
pursue legitimate public interest objectives through the use of compulsory patent
licensing.

In Chapter 3, Oladapo Fabusuyi further builds on the investment and intellectual
property discources by noting that there are reforms underway in Africa to ensure
that direct foreign investment aligns with the pursuit of sustainable development

3 International Monetary Fund, ‘Regional Economic Outlook’ in Sub-Saharan Afiica: Living onthe Edge
(2022) wvi. https://www.imf.org/en/Publications/REO/SSA/Issues/2022/10/14/regional-economic-
outlook-for-sub-saharan-africa-october-2022.
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and highlights how such reforms may be used to foster public health objectives.
Fabusuyi notes, for example, that the Revised Investment Agreement for the
COMESA Common Investment Area (CCIA) 2017 excludes intellectual property
from the definition of investment and that the Morrocco-Nigeria BIT 2016 contains
sufficient safeguards for public health measures. He argues that African states must
ensure they define expropriation, the fair and equitable treatment standard, national
treatment principles, and the most favoured nation standard in a manner that pre-
serves the legitimate public health objectives of African states.

In Chapter 4, Anu Adeyemi delves into the negotiation history of the TRIPS
Agreement and how African states were marginalised in its making, resulting
in asymmetrical provisions that continue to foster inequality, especially in rela-
tion to access to medicines for populations in African states and other develop-
ing countries. Adeyemi adopts a jurisprudential discourse to examine the power
asymmetries that characterise the making of the TRIPS Agreement and how the
recent COVID-19 pandemic is one of many examples highlighting its challenges
in promoting public health in Africa.

In Chapter 5, Tolulope Adekola builds on the intellectual property and access
to medicines discourse by accentuating the importance of local pharmaceutical
production on the African continent. He observes that the COVID-19 pandemic
brought to the fore once again the unresolved tension between incentivising inno-
vation through intellectual property protection and facilitating access to medicines.
Adekola places a spotlight on the mRNA technology transfer hub initiative of the
World Health Organization in the wake of the COVID-19 pandemic. Adekola
explores how local production has become a desideratum in guaranteeing equita-
ble access to medicines.

In Chapter 6, Kunle Ola discusses the COVID-19 vaccines waiver adopted by
the Council for Trade-Related Aspect of Intellectual Property Rights (TRIPS) on
17 June 2022. He notes that while the waiver has the potential to significantly
boost access to COVID-19 vaccines in the Global South, the full realisation of the
objectives of the waiver may be hindered by the lack of significant manufacturing
capacity in most African countries. He argues that the continent should place more
emphasis on building pharmaceutical capacity and strengthening the regional trade
in pharmaceuticals.

In Chapter 7, Uchechukwu Ngwaba discusses the need for African states to
adopt regional strategies in engaging with global frameworks for health govern-
ance. He posits that the global architecture for health governance is ill suited to
the health and development needs of African states. He notes that economic con-
straints can make it highly daunting for most African states to deal with transna-
tional health threats on their own and recommends a regional approach in dealing
with public health governance as well as the use of the TRIPS flexibilities in Africa.

In Chapter 8, Ezinne Mirian Igbokwe discusses intellectual property and the
need to combat trade in counterfeit pharmaceuticals through the use of block-
chain technology. Igbokwe notes that trade in counterfeit drugs is an acute public
health challenge in Africa which is largely due to weak regulatory and enforcement
mechanisms. She highlights the grave implications of substandard and falsified
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medicines for public health in Africa and makes a case for the use of blockchain
technology for the detection of counterfeit drugs in the African pharmaceutical
supply chain.

In Chapter 9, Olasupo Owoeye and Omolara Ajayi examine the patentability of
artificial intelligence inventions in Nigeria against the backdrop of international
developments in the field, with particular focus on judicial and administrative deci-
sions from South Africa, the USA, the United Kingdom, Australia, and Germany.
They note that while patent law generally requires human inventorship for patent-
ability, the increasing significance of artificial intelligence in innovation has made
legislative reforms recognising Al inventions exigent.

In Chapter 10, Oluwatobi Victoria Taiwo discusses the protection of works cre-
ated by artificial intelligence using the legal frameworks in South Africa and the
United Kingdom. Taiwo observes that in neither jurisdiction does copyright law
specifically extend to works generated by artificial intelligence and makes a case
for legislative intervention to address the gap in the law. She highlights the inad-
equacy of copyright’s originality test in dealing with works created by artificial
intelligence. She advocates reforms that take into account artificial intelligence
creativity while recognising the risks it might engender.

In Chapter 11, Oluwaseyi A. Leigh discusses copyright ownership of photo-
graphic works made by employees of media institutions based on a comparative
analysis of Portuguese and Nigerian law against the backdrop of the copyright
case between Portuguese photojournalist Francisco Leong and French media giant
Agence France Presse. Leigh notes that Nigerian law did not adequately protect the
authorship rights of employees of media houses before the Nigerian Copyright Act
was amended in 2022. He expresses disappointment at the fact that the Nigerian
Copyright Act 2022 missed the opportunity to address the problem and makes a
case for further reforms to provide more clarity on the subject.



