3/7/26, 5:24 PM What constitutes a gift versus a loan to your child in family law?

What constitutes a gift
versus a loan to your child
in family law?

Aug 30, 2018 8:25:45 PM

Legal Consolidated Barristers and Solicitors’ Adjunct Professor
Dr Brett Davies discusses the case of Rowntree v FCT[2018] FCA
182 and the difference between a gift and a loan to your child in

family law.

Family Court v Child Loan Agreement
Does your Loan Agreement stand the test?

Rowntree v FCT [2018] FCA 182 states that only a legally
prepared Loan Agreement completelysatisfies the Family
Court. This is for a loan from.a parent to a divorcing child.

We love our children. We give them money. We provide
property deposits, money for renovations and purchase of a
car.

But what is the arrangerrient? Was your money a gift or was
it a loan to your child?

* At the Family Court, your ex-son or ex-daughter in law
argues it was a ‘gift’ If successful they end up with half of y. .~
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‘gift’.

* You, on the other hand, argue it was a loan. If you can prove
it was a loan then you win. You get all your money back.

Sadly, there is often lack of clarity as to the arrangement.

We are all friends here. Can’t we just infer a
Loan Agreement?

These people are not your friends:

Family Court
e ex-sonin law

ex-daughter in law

Australian Taxation Office

An [OU on the back of an envelope signed by your child won't
make the grade.

Was the money given with no agreed understanding? Was it
to be repaid? If no, then there is no loan. If that is the case,
your ex-child-in-law retains the benefit without
consequences. In contrast, a loan is an agreement that
money is repayable.

In Rowntree v FCT [2018] Mr Rowntree lacked evidence of a
“contemporaneous, corroborating” Loan Agreement.

Instead, Rowntree argued that his Loan Agreement did exist
but by inference. This was not good enough for the Court. The
Court wanted to see the legally prepared Loan Agreement.

Rowntree even provided financial statements and accounts.
The accounts recorded the money as a loan. It didn't work.
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What does the Family Court accept?

Judge Edmonds’ defines of a loan agreement in FCTv Rawson
Finances [2012] FCA 182:

The essence of a loan of money from Ato Bis a
corresponding contemporaneous obligation on the part of B
to repay the money transferred from A to B. Absent that
obligation, the transfer of the money from A to B is something
else — a gift — butitis not a loan.

You can view a sample of a Family Court complying Loan
Agreement here.

Can | signh a Loan Agreement after | lent the
money?

A retrospective loan agreement is signed after the money is
already handed over. While it is better than nothing, you are
in a weaker position.

What can accountants and financial planners
learn from this mess?

It is not good enough for parents to transfer money and try
and cobble together some correcting or creating journal
entries, minutes and other supporting documents. The Loan
Agreement or Div 7A should be done before the loans are
made.

Do you think that | am applying a high onus of proof?
Remember the high onus of proof when challenging the
Family Court or an ATO adverse assessment. You have to
prove the nature of the movement of money. This requires a
contemporaneous Loan Agreement or Division 7A Loan
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Agreement. Minutes, journals and other records are not
enough.

Dr Brett Davies is the tax partner of the national practice Legal Consolidated
Barristers and Solicitors. They are Australia’s only law firm providing legal
documents online. Brett is Adjunct Professor at the Curtin Business & Law School
where he lectures both the Estate Planning and Superannuation units. He also
lectures at The University of Western Australia and has lectured at Western
Sydney. Brett gives back to the tax community. He has sat on the Tax Institutes’
national Education Committee. He has also sat on both the Law Society’s and Law
Council’s Tax Committee. Brett has 7 degrees including 4 law degrees. He has both
a Doctorate in tax law and an MBA. He is a co-author of Thomson Reuters’
Australian Financial Handbook.

Contact Brett at brett@legalconsolidated.com You can also connect with
Brett via LinkedIn and Legal Consolidated Barristers and Solicitors

via Twitter and Facebook

® Expert opinion, Australia, Dr Brett Davies
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Binding Child Support Agreements in Family Law

Chloe McGuinness, a Senior Associate at KHQ Lawyers, concludes her three-part

series on Changes to...
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