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Loan Agreement

Attached is the Loan Agreement deed. We confirm that we have not provided legal
advice nor have we verified the identities of any individuals or entities involved.

Please read the Loan Agreement. After speaking with your accountant, when you have
confirmed that the Loan Agreement expresses your wishes and is appropriate and correct
for your needs, print out a copy of the agreement for each person and sign the
agreement.

We have not given you any legal advice in respect of this document or the transactions to
which it relates. We have also not given advice as to whether it is in your best interests,
or otherwise, to lend any money or whether you are legally able to do so or not. We have
given no advice as to whether this document or transaction is appropriate for you.

How to print your Loan Agreement
When you are satisfied that the Loan Agreement is correct in every way and that the
parties and addresses are correct:

1. Download the PDF (Do not print directly from the browser.)
2. Print the PDF Printer settings: A4 paper
100% scale (turn off fit to page’)

3. Print single sided (NOT duplex).
Steps to sign your Loan Agreement
1. You, as the Lender, hand the unsigned Loan Agreement to the Borrower.
. The Borrower signs first.

2
3. If there are Guarantors in the Loan Agreement, then, they sign next.
4. You, as the Lender, are last to sign the Loan Agreement.
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5. Each person gets a copy of the fully signed Loan Agreement. (You may wish to
email it to all parties, as this is evidence that all parties received a copy.)

6. If you are going to lodge the Loan Agreement as a security (e.g. mortgage, caveat
or Personal Property Securities Register) then instruct your conveyancer to do so
before you hand over any money.

7. Only transfer the money to the Borrower after all parties have signed, and
received a copy of the Loan Agreement, and securities and encumbrances are
lodged (if any).

What is a Loan Agreement?
A Loan Agreement is an agreement between a Lender (e.g. you) and a Borrower (the

person you are lending the money to). The Loan Agreement is a formal way of setting out
the terms and conditions of the loan.

The Loan Agreement sets out the rights between the parties. This includes:

1. the amount lent (or to be lent over time) to the Borrower
2. how the amount is repaid by the Borrower to the Lender
3. interest payable by the Borrower (if any)
Lend the money only after all the parties have signed the Loan Agreement?

Do not lend any money until all parties have:

1. signed the Loan Agreement;
2. received a copy of the Loan Agreement; and

upport a Mortgage, caveat or

A loan begins with an obligation to is so lodged.

repay. Settle and sign the agreement
before you advance the money. Keep

bank records showing the amount and  then the Loan Agreement may not
date. n Agreement is less enforceable.

:d in dealings with such entities as

. was signed?

A signed agreement and the payment records should tell the same

story.
Build this document here: with these entities. You need to
legalconsolidated.com.aufloan-agreement-introf 2 know your individual

‘cumstances.

Using a Loan Agreement to protect your interests in the Family Court

Legal Consolidated is only providing general advice. Legal Consolidated does not
practice in family law. This example is for illustrative purposes only:

Parents may, for example, give money to their son and his wife. This is without a
Loan Agreement. If the son and his wife break up, the parents do not want the ex-wife
to get any of the money that they ‘lent'.

The parents argue that the money was not a gift, but a loan. If that is true, the parents
are more likely to get 100% of the money back. The ex-daughter-in-law may get none
of the money. To counter this the ex-wife argues that:

1. the money was not a loan, it was a gift, and

8600111185544
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2. that the parents are now trying to turn the gift into a loan because their
precious son has deserted her.

If, the parents had signed the Loan Agreement before the money was handed over
then the parent’s position is stronger.

Similar issues arise in ATO matters, bankruptcy and insolvency.

Get your Loan Agreement signed first, and then hand over the money.

When does the loan start?

We do not put a start date into the Loan Agreement. Instead, you need to keep evidence
that the loan was made. If there is a transfer of money via your bank account, then print
out the receipt provided by your bank and keep the receipt with the Loan Agreement.

If it is cash, then there should be an exchange of emails or a receipt to say that the
Borrower received the cash. If you provided a personal or bank cheque, then keep a copy
of the cheque or the bank records with the Loan Agreement.

If you lend more money, then also keep those new records as well.
Time limits for recovering your loan

Time limits for suing to recover a loan depend on the governing law, whether the loan is
made by deed or simple contract, and when the right to sue arises. Do not assume that a
loan automatically expires after six years.

For example, under the Limitation Act 1969 (NSW), the usual period is six years for an
action founded on a simple contract and twelve years for an action founded on a deed.
The starting date depends on the repayment terms and applicable law. Other States and
Territories have their own rules.

Obtain advice before the limitation period expires. A part payment or written
acknowledgment may affect the period, but paying $1 or signing another copy does not
automatically preserve every claim or security.

Professional lenders of money
There are two types of Lenders:

1. Professional lenders: banks such the Commonwealth Bank of Australia and
ANZ, other lending institutions such as AMP; pawn brokers and shop owners
providing laybys.

2. Non-professional lenders: other people such as mum and dad lending money to
a child; a person lending money to a friend; a person or company lending money
not as part of their business or as a one-off transaction.

This Loan Agreement is for non-professional lenders. If you are a professional lender,
please contact us.

Who gets copies of the Loan Agreement?

Keep a fully signed original of the Loan Agreement for yourself. The Borrower also keeps
a copy. Your financial professional should also keep a copy. If you have Guarantors, then
each Guarantor must also get a fully signed copy of the Loan Agreement.

8600111185544
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Keep records of any repayments with the Loan Agreement. If you lend more money keep
evidence of this also with the Loan Agreement.

Keep the receipts and other documents with the Loan Agreement so it is all kept together
and up to date.

Who should be my witness?

When humans enter into the Loan Agreement (in contrast to companies) the human’s
signature must be witnessed. The witness, for a human signing clause, is a person over
10t involved in the transaction in

Helping someone does not turn a loan

into a gift. Keep the signed agreement one like a neighbour,

and evidence of repayments. Clear n should never witness your
records matter when relationships

change.

1ts and Best Practices

Use the loan terms you actually agree and intend to enforce. .
s helps ensure the document's

Build this document here:

legalconsolidated.com.au/loan-agreement-intro/

« Wet signatures are essential. Avoid signing the Loan Agreement
electronically.

« Electronic signatures may be challenged in court and do not provide the
same assurance as a physical signature observed by an independent
witness.

« Wet signatures reduce the risk of disputes and help ensure that the
agreement is enforceable.

Witness Independence

* Witnesses for human signing clauses must be completely independent.
They:

o Cannot be related to any party in the Loan Agreement.

o Cannot have any interest in the loan or be a party to the
agreement.

« |deal witnesses include neighbours, professional advisors, or other
independent individuals.

Sound Mind and Avoiding Pressure

« All parties signing the Loan Agreement, including the lender and borrower,
must be of sound mind.

« To safeguard against elder abuse or undue pressure, vulnerable or
elderly signers should obtain a doctor’s certificate.

o This certificate helps confirm their capacity to understand the
agreement and helps protect against future claims of coercion.

Steps for Witnessing a Loan Agreement

1. All parties must sign the Loan Agreement in the physical presence of
their witnesses.

8600111185544
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2. Witnesses must observe the signing in real-time and confirm that it is
done freely and willingly.

What checks should | do on the Borrower = BEFORE | lend any money?

Legal Consolidated is providing no advice as to the identity, ability to repay the loan, legal
right to sign a deed, legal right to enter into a Loan Agreement or creditworthiness of the
Borrower. The information below is of a general nature only:

+ The Lender must seek their own advice and due diligence, legal and otherwise, on
the credit worthiness and ability for the Borrower to make repayments and perform
its obligations under the Loan Agreement.

¢ The Lender should seek such advice independently. You should not rely on any
person associated or related to the Borrower to give you such advice.

* You need to make sure the person you are lending to is the person they say they
are. If you are in doubt, seek professional and legal help.

e You should undertake extensive checks on the identity of the person you are
lending money to. You should ask to see their Drivers Licences, Passports and
perform other due diligence.

» |f you are lending to a company, then do a full historical search of that company
with the Australian Securities and Investments Commission (ASIC). You should
also make sure that the directors of the company are either the Borrowers as well,
or as least are Guarantors under the Loan Agreement.

« There are professional businesses that provide extensive and written credit
checks on potential Borrowers. Use their services before you hand over any
money. Use their services before you sign the Loan Agreement.

Is this a secured loan?

This Loan Agreement contains security provisions. Signing it does not complete
registration or guarantee priority over other creditors. Before advancing money, obtain
advice on the security it creates, any further security documents required and the steps to
protect that security.

The Borrower promises to sign documents needed to secure the loan. A caveat protects
an existing interest in land; it does not create that interest. A mortgage or PPSR
registration must meet the applicable legal requirements.

Do | need to secure this loan?

Securing a loan is optional. However, it is beneficial. It increases your chance of getting
back your money if the Borrower goes bankrupt.

Therefore, a secured loan protects your interests. If the Borrower is unable to repay the
loan, you may get a priority over the unsecured creditors.

How can | secure this loan?

Ask your property or securities lawyer to identify and document the security, check
existing interests and arrange the appropriate registrations before you advance money.
Land security and personal property security require different steps.

Legal Consolidated does not give advice on securities and their registration.

8600111185544
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Personal Property Securities Register (PPSR).

The above deals with real estate. As well as the above if the Borrower has non-land
assets, then consider registering a security under the Personal Property Securities
Register (PPSR).

The PPSR replaces a number of existing registers. These include the old ASIC Register
of Charges (for companies) and the Register of Encumbered Vehicles (REVs) (for cars).
Registration of certain chattels are streamlined into one national register.

The PPSR applies to tangible (you can touch it) and intangible assets owned by the
Borrower. Such chattels include:

* vehicles, boats and aircraft
e crops and livestock

* stocks in trade

e artworks

e equipment

* new or second-hand goods
« patent and copyright

« commercial licenses

« debts and bank accounts

» shares, cash and cheques

The Lender may register a security interest over eligible personal property on the PPSR.
Obtain advice on the security agreement, collateral and registration timing before
advancing money. Registration alone does not create a security interest.

A security interest may be registered through the PPSR website:
https://www.ppsr.gov.au/reqistering/you-create-reqgistration

Legal Consolidated provides no advice on securities and their registration. You must seek
your own legal advice regarding the benefit and procedures of effecting proper security of
your loan.

CBanmiimiomem bl lamem isshhmm m canmammmes bhassmiss Hﬁﬂqy

Want stronger security? Consider a or a company borrows money.
mortgage or a registered security
interest. These are additional steps if
you choose that protection; not every
loan requires registration.

h land and non-land assets. You
of assets, but they use different

2s (such as a caveat or mortgage)

Signing the Loan Agreement does not itself register security. Territory land titles office.
Build this document here: ister your security interest over the
legalconsolidated.com.aufloan-agreement-introf shicles, or shares} on the Personal

8600111185544
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Is my Loan Agreement still valid even if not registered?

Failure to register security does not, by itself, invalidate the repayment obligations under
this Loan Agreement.

However, unregistered or unperfected security may lose priority or become ineffective on
insolvency. Registration does not guarantee recovery. Priority and enforcement depend
on the security, applicable law and competing interests.

Legal Consolidated does not register securities, caveats, or PPSR interests for you.
Speak to your accountant, conveyancer, or a specialist PPSR lawyer. If you are
registering securities, do so before you hand over the money.

What happens if the Lender dies?

You are owed money. You now die. Your rights under the Loan Agreement now go to
your beneficiaries named in your Will. The debt is still owing. The person now owes the
money to your Estate. The executors collect the debt just as you would have collected the
debt.

For example, a Loan Agreement may be from a dad (Lender) to a child (Borrower). Let us
say your son owes the debt to you and your son is one of the beneficiaries. In your Will
you leave everything to your three children. You now die. Your son’s entitlement under
the Will may be reduced to get rid of the debt.

What happens if the Borrower dies?

The Borrower owes you money under the Loan Agreement. The Borrower dies. The debt
does not usually die with the Borrower. The debt normally survives death. The executor
of the Borrower's Will is obliged to pay the debt. Instead of enforcing the Loan Agreement
against the Borrower you now seek to enforce the loan against the dead Borrower's
estate.

Can | set up the Loan so that when the Lender dies the loan is automatically
forgiven?

You do not do this in the Loan Agreement. If you wish to forgive a debt at the Lender's
death, then put that as a specific gift in your Will. But speak with your Estate Planning
lawyer first.

However, why would you want to forgive the debt at death? Let us say you have three
children. You lend them each $100,000 via three separate Legal Consolidated Loan
Agreements. You and your spouse die, and you leave everything to the children equally.
Well, the children just collapse the debt themselves. All is fair and equal.

But what if:

1. you lent a further $250,000 to only one child. Then at death, you would expect that
the child pays back the $250,000 to make the gifting to all three children the same.

2. orinstead, what if one of the children does the right thing and pays back the
$100,000. If you forgave all debts, then the child would have received less than
your other two children. It would be unfair.

Think long and hard about whether you want to forgive the debt at death. But if you do,
then do it in your Will.

8600111185544
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Legal Consolidated does not give advice on this. We also do not know your individual
circumstances. Speak with your accountant, lawyer and financial planner before you sign
the Loan Agreement or lend the money.

Can the Lender borrow money and then on-lend it to the Borrower? And claim a tax
deduction?

Legal Consolidated is giving no advice on the taxation implications of the Loan
Agreement and any other related matters such as deductions for tax purposes. You
should approach your accountant on such matters.

Are the Lender and Borrower allowed to enter into this loan?

We do not give advice on this question. If you are unsure speak to your accountant,
lawver and financial planner. There are manv rules which may forbid you entering into
reasons we provide some

Check who is lending and who is

borrowing. A company, a person and a

trustee are different parties. Our g ,
se asset limit does not override

buffdfﬁg q{{ESi'lahS guldﬂ you thi"ough trust may be permitted, but the in-
these details. ly. Before advancing money,
tment strategy, sole purpose test
‘cial interest, repayment and
atically compliant. These

Build this document here: nd Part B of the Superannuation
legalconsolidated.com.aufloan-agreement-intro/

e financial assistance to a

Mere than 4,600 accountants, financial planners and lawyers build
legal documents on our website.

* WINUIS. NUIviuudis utiuel Uie age vl 1o yeneraily lack the legal capacity to enter
into binding contracts, including loan agreements.

« Mental Incapacity: People who are legally declared as mentally incapacitated
due to iliness, disability, or cognitive impairment are unable to sign a contract
because they cannot understand the implications of the agreement.

« Undischarged Bankrupts: In many jurisdictions, individuals who are
undischarged bankrupts are restricted from incurring certain types of debts or
loans without the permission of the bankruptcy trustee.

« Company Directors with Specific Restrictions: Directors of companies,
particularly in insolvency situations or those under specific statutory or regulatory
restrictions, may be prohibited from entering into loan agreements on behalf of the

company.

« Power of Attorney abuse: A person holding power of attorney for another cannot
use this power to benefit themselves at the expense of the principal, such as
signing a loan agreement where the terms are unfavourable to the principal but
beneficial to the holder.

« Public Officials: Certain public officials are prohibited from engaging in
transactions, including loans, where there is a potential or actual conflict of
interest.

We stress again we are not giving you advice or any legal advice on such matters. The
Loan Agreement comes with no legal advice. The examples above only cover a small
number of reasons why a person cannot enter into a loan or sign a Loan Agreement.

8600111185544


https://legalconsolidated.com.au/loan-agreement-intro/

LEGAL

CONSOLIDATED

BARRISTERS & SOLICITORS

Letter from Legal Consolidated Barristers & Solicitors
Page 9

Do the Lenders and Borrowers have the mental capacity to sign a Loan
Agreement?

The Loan Agreement can be attacked. This is by arguing that some or all the parties that
signed the Loan Agreement lacked mental capacity.

To sign a Deed, or enter into any legal agreement, you need to be of sound mind.

To reduce the chance of someone arguing that you lacked mental capacity get a doctor's
note. This is to say you are of sound mind. And keep all such doctor notes with the Loan
Agreement.

Where the Lender or Borrower is a company, then the director(s) needs to get a doctor’'s
certificate. This is to confirm that the director is of sound mind.

To put the matter beyond doubt every human that signs the Loan Agreement needs to
have a doctor’s certificate to say they are of sound mind.

The doctor’s note should be obtained on or around the date that the Loan Agreement is
signed.

Are the Lenders of Borrowers tricked or coerced into signing the Loan Agreement?

Another way to render the Loan Agreement of no effect is to argue that one of the parties
did not sign the Deed freely. There was no free will.

The person making the attack argues duress, undue influence or elder abuse. Duress is
when you are forced to do something against your own will.

The signing of a Loan Agreement should be treated to the same high standard that is
given to the signing of a Will. For example, the people potentially benefiting should not be
anywhere near the other parties when they sign the Loan Agreement.

The witnesses should be people of substance and independent. They must never be
family members or related to people involved in the loan.

Non-Cash Payments (e.g., Dividends)

This Loan Agreement allows for non-cash payments, such as dividends, to be applied to
the loan balance, subject to written agreement between the parties and compliance with
all applicable laws, including the Corporations Act 2001 (Cth) and taxation laws.

Consult your accountant and tax practitioner to ensure that any such arrangements meet
legal and tax requirements and are appropriate for your circumstances. Legal
Consolidated Barristers & Solicitors provides no legal, tax, or other advice regarding the
suitability, compliance, or consequences of applying non-cash payments to the loan, and
you must rely on your own independent professional advice.

Related party ‘at call’ loans provided to your company Debt/Equity Rules

Your accountant should check the tax treatment of money lent to a company before you
advance it. A written Loan Agreement records the parties’ obligations; it does not
determine the tax classification by itself.

Money provided to a company may be debt or equity for tax purposes. The terms
of the arrangement and the statutory tests determine its treatment.

8600111185544
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Background

Division 974 of the Income Tax Assessment Act 1997 (Cth) contains the debt and
equity tests. The name given to an arrangement does not decide its classification.

Ask your accountant to check the consequences of the classification. Depending
on the arrangement:

1. returns on an equity interest are generally not deductible as interest and
may be frankable;

2. payments may have dividend or capital consequences rather than ordinary
loan repayment treatment; and

Lal

Hom phis mmmielis st mile st ot —-=b-f- Ysallow debt deductions may also

Agree how repayment works. priok- £l Gk Josne.

On-demand repayment and agreed
instalments serve different purposes.
Choose the terms that reflect the

sable law. Neither this Loan
:ductibility or tax-free

arrangement.

Keep any demand, repayment and variation records with the ment. This is between a

SFERTNarE ur company. For example, the

Build this document here: lider or a Family Trust. ‘At call’

legalconsolidated.com.au/loan-agreement-intro/ 2y at any time. (|n contrast a
sl @ DACK the money in 5 years'
time.)

Keep the signed Loan Agreement, records of advances and repayments, and any
agreed changes. An unwritten arrangement is harder to prove, but the absence of
a written agreement does not automatically make it equity.

Debt / Equity rules for ‘at-call’ loans
Consider this ‘at call’ loan:

Keith owns shares in his company and lends it $100,000. His accountant must
examine the actual arrangement, including whether:

1. there is a written loan agreement;

2. the records establish an enforceable obligation to repay; and

3. repayment is due on demand or on a fixed date.
The arrangement between Keith and his company is that the loan is repaid when
Keith demands repayment — ‘at call'.

Keith's accountant applies the debt and equity tests to those terms and checks
whether the related-party at-call loan exception applies. An at-call loan is not
automatically equity merely because it is unwritten.

If the arrangement is an equity interest, Keith's accountant should check:

1. whether returns are non-deductible equity distributions; and

2. whether a payment is a return of capital or a distribution, and its tax
consequences for Keith and the company.

8600111185544
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$20 million turnover exception (de minimis exception)

Section 974-75(6) of the Income Tax Assessment Act 1997 (Cth) provides an
exception for qualifying related-party at-call loans where the company's GST
turnover is less than $20 million. It does not exempt every arrangement from the
debt and equity rules. Your accountant should confirm that the conditions are met.

If the company no longer qualifies for the exception, the statutory tests and any
applicable transitional rules determine the treatment of the arrangement.
Reaching $20 million turnover does not automatically turn every loan into equity.

Again, the above information is of a general nature. Legal Consolidated does not know
your individual circumstances or what you are using this Loan Agreement for. Your
accountant knows your individual circumstances. Speak to your accountant before you
sign the Loan Agreement.

This now concludes the matter. Thank you for your instructions.

Yours sincerely,

i\ﬂm(@[ an&dﬁj%t

LEGAL CONSOLIDATED BARRISTERS & SOLICITORS

8600111185544
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Loan Agreement
This Loan Agreement is between:

Harbour Holdings Pty Ltd ACN 123 456 780
10 Smith Street, Parramatta NSW 2150, Australia

(Lender)
and

Merriton Engineering Pty Ltd ACN 123 456 798
10 Queen Street, Blackburn VIC 3130, Australia

(Borrower)

Oliver James Bennett
10 James Street, Fortitude Valley QLD 4006, Australia

(Guarantor)
The parties agree as follows:
Background
a) The Borrower wishes to borrow money from the Lender.
b) The Lender is prepared to lend the money to the Borrower on these terms.

c) The Borrower allows encumbrances, mortgages and caveats over any of the
Borrower's assets and real estate, at any time.

1 Dictionary

These words mean:

1.1 Amount Lent $100,000 plus any further amounts advanced from time to time

1.2 Borrower also includes executors, administrators, personal representatives,
successors and assignees of the Borrower

1.3 Consideration is the Lender providing the Amount Lent and the Borrower paying
the Repayment Amount

1 4 Nata nf tha | nan the dAate that the Mnnecideratinn was advanced on or the date

earlier or as agreed by an
Who owes you the money? The company g Y

borrower is a separate legal person. A
director does not automatically
guarantee its debts.

er the Term of the Loan or

of the Loan or otherwise agreed

Select guarantors in the building process where you want their 2 Borrower of those dates but
separate promise to pay. g

Build this document here: 1terest calculated daily
legalconsolidated.com.au/loan-agreement-intro/ 1al representa[ivesl successors

________ Srrm == = mi= mmii==s

1.9 Loan Agreement this loan agreement

8600111185544
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1.10 Mortgage includes any security documents including a mortgage that
makes reference to this Loan Agreement
1.1 Repayment Amount includes:

1.11.1 Amount Lent

1.11.2 Interest

1.11.3 all other moneys, costs, charges, damages and expenses owing to the
Lender under this Loan Agreement and includes:

(a) all sums advanced by the Lender to protect any property

(b) all amounts expended by the Lender to cure or attempt to cure the
Borrower's failure in its performance of the Borrower's obligations and
covenants in this Loan Aareement

damages and expenses as owing

Interest needs clear terms. Record the Loan Agreement

agreed rate, calculation method and

ation
payment arrangements before the ion is increased so that it includes
advance. age

The figures shown here illustrate this particular loan; they are not a jan Agreemenl

recommended rate. 2
monthly in arrears from the Date

Build this document here: 30 June 2030 plus any extension

legalconsaolidated.com.au/loan-agreement-intro/ amounls, frequency and due
udies sidied rnere pievail over dny inconsisient general repayment provision.
Where repayment is expressly on demand, the Lender may demand payment in
accordance with those terms

Interpretation

1.14 If the Borrower comprises two or more persons, the terms on their part
bind and are observed and performed by them jointly and each of them severally,
and may be enforced against any one or any two or more of them. Each of them is
liable for 100% of the Repayment Amount. To put the matter beyond doubt they
are jointly and severally liable.

1.15 Headings are for convenience only and do not affect interpretation.

1.16 A reference to a ‘person’ includes a reference to: an individual; body
corporate (wherever incorporated); body politic; association of persons (whether
incorporated or unincorporated) partnership; trust; person in the capacity as a
trustee; person in the capacity as the personal representative of a deceased
estate and superannuation fund.

1.17 The plural includes the singular and vice versa and a reference to any
gender includes every other gender.

1.18 A reference to this Loan Agreement includes a reference to any
amendment, novation, variation, supplemental deed or replacement from time to
time.

1.19 A reference to any party to this Loan Agreement includes successors or
permitted assignees.

1.20 A reference to laws in this Loan Agreement refers to those laws as

amended or replaced as consistent with the overall purpose of this Loan
Agreement and does not lead to an anomaly.

8600111185544
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1.21 A reference to any statute, subordinate legislation or instrument includes
all statutes, subordinate legislation or instruments amending, modifying,
consolidating, re-writing, re-enacting or replacing them and a reference to a
statute includes all subordinate legislation and instruments made under that
statute.

2 Due diligence by the Lender before the money is lent

2.1 The Lender lends the Amount Lent to the Borrower.

2.2 The Borrower pays the Repayment Amount to the Lender pursuant to the terms of
this Loan Agreement.

2.3 The parties acknowledge that the law firm that prepared this Loan Agreement only
acts for the Lender in their personal capacity. And where there is more than one
Lender then the law firm only acts for the first Lender as appearing in this Loan
Agreement. And the law firm only acts for that Lender in their personal capacity.
And in no other capacity such as a trustee. As set out in the cover letter to the
Lender that accompanied this Loan Agreement, the Lender must seek their own
advice and due diligence, legal, tax and otherwise, and also on the credit
worthiness and ability for the Borrower to make repayments and perform its

D D ’ " " :ntity checks of the Borrower should

Read the agreement as a whole. moneys are lent to the Borrower.
Repayment, interest, default and rm such due diligence from

guarantees work together. A list of ek

figures does not replace the legal it has provided no taxation, advice
agreement e nature or benefit of the lending of

‘heir accountant and financial

Build the document from your answers, with hints beside the

questions. - enquired as to whether any party

Build this document here: | or borrow the money.
legalconsolidated.com.au/loan-agreement-intro/ ther the Loan Agreement is fit for

PUIpUSE Ul appiopiidie 101 uieg Lenuer ur any uither persons.

3 What Happens if an Instalment Amount is delayed?

Irrespective of anything in this Loan Agreement, if the Instalment Amount is unpaid for 7
days after the relevant Instalment Date (whether formally demanded or not) then the
Borrower is in default of the Loan Agreement.

4 Is there Security?

4.1 For the Consideration, the Lender is authorised to direct the Borrower,
unconditionally and unequivocally, to sign all documents required to register all
forms of security and other interests in and over the Borrower’s assets and rights,
of any description. The Borrower, unconditionally and unequivocally, consents that
such encumbrances can be exercised and carried out by the Lender at any time
and from time to time, including:
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4.1.1 land, real estate and other interests in property the Borrower owns or controls
from time to time (this includes the right to lodge equitable mortgages,
mortgages, caveats and other encumbrances of any nature whatsoever); and

4.1.2 other assets, fixtures, choses in action and chattels owned or controlled by
the Borrower, including by way of a general security interest over all present
and after-acquired property (AlIPAAP), debentures, fixed and floating
charges, mortgages, equitable mortgages, caveat, Personal Property
Securities Register and share capital securities and mortgages.

(collectively Security)

This Security is also for the repayment of the Repayment Amount and all interest
accrued on the Repayment Amount and costs incurred by the Lender because of
the Borrower failing to observe and perform such promises under this Loan
Agreement. Any Security is subject to the requirements of the law and is read
down if it breaches any laws including the Superannuation Industry (Supervision)
Act 1993.

4.2 The creation, attachment, perfection, priority and enforcement of any Security are
governed by applicable law. Nothing in this Loan Agreement gives the Security
priority over another interest contrary to that law.

4.3 The Lender must seek their own legal advice on the Security and the value or
worthwhileness of any such Security and the registration thereto. The lawyer that
prepared the Loan Agreement has given no advice, support or other information in
respect to any aspects of the Security, lodgement or protection of the Loan
Agreement.

Irrevocable Power of Attorney

A A Ear tha Mancidaratinn tha Rarreauar nravidae an irreyvocable power of attomey to

Security is a separate decision. If you (RIS ST

want protection over property or other
assets, arvange the appropriate security
documents and any registration needed.

1ore than one jointly and
here more than one jointly and

2y to:
Ask your adviser which security protects your position. ment:
Build this document here: igreement, matter, act or thing
legalconsolidated.com.au/loan-agreement-intro/ 1e. executed or pElfOﬂ'TIEd to

PEHTUL UL W PGV LIS U Al 1aauiui e aiiu aily Security contemplated by the
Loan Agreement; and

4.5.3 sign all documents expedient or necessary to deal with and otherwise
register any Security or security document or documents

4.6 The Borrower declares that:

4.6.1 this irrevocable power of attorney is given for valuable consideration and is
irrevocable without the Lender’s prior written consent

4.6.2 the powers and authorities given under this irrevocable power of attorney
remain in full force and effect until their revocation by written notice to the
Borrower, given with the Lender's prior written consent
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4.6.3 the Borrower ratifies and confirms whatever the Lender lawfully does, or
causes to be done, under this irrevocable power of attorney

4.6.4 the Borrower indemnifies and keeps the Lender indemnified against all
claims, demands, costs, damages, losses and expenses, howsoever arising,
consequent upon the exercise of all or any of the powers and authorities
contained in this irrevocable power of attorney

5 What other Costs and Charges Does the Borrower
Pay?

‘s costs and expenses relating to:
.'A. power of attorv?ey has limits. Re:ﬁa{ ocuting, iransier daty, stamping
its scope and use it only as authorised.  ont ang any discharge:

The clause does not guarantee that 5 Lender's powers: and
assets exist or that you recover the nder this Loan Agreement.
debt.

fer on all outstanding costs and
Check the borrower before lending; a signature is not a credit late of demand for payment_
check. i e

ration fee, due diligence fees,
Build this document here: tration fees payable for any
legalconsolidated.com.au/loan-agreement-intro/ 1 fees regarding this Loan

AyleCiElL, anu ally uisuiialye anu wosis teiaung to the recovery of all or any part
of the Repayment Amount.

6 Where the Borrower is acting as a Trustee

6.1 When the Borrower is acting in the capacity of trustee, then the Borrower has the
power in the capacity as trustee to:

6.1.1 borrow and raise money from any person, on a full or non-recourse basis,
with or without security, mortgage or charge, including via an overdraft

6.1.2 provide any guarantee or indemnity for payment of money or for the
performance of any person's contractual obligations

6.1.3 mortgage, lien, pledge, charge, guarantee or otherwise provide the trust
asset for security for any borrowing, raising, facility, guarantee, indemnity,
lease or other contractual obligation, whether such contractual obligations
relate to the trust or not

6.1.4 provide the Security

6.1.5 give and execute any mortgage, charge or other security over all or any
part or parts of the assets of the trust fund as the Lender wishes, to secure the
payment or the performance of any contract obligation under or in connection
with any transaction including this Loan Agreement

6.2 The Borrower further warrants that:

6.2.1 the terms of the trust do not restrict the right of a Lender to have recourse
to the assets of the trust to satisfy any liability to the Lender incurred by the
Borrower as trustee.
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6.2.2 any trust document authorises the Borrower (and while a company, its
directors) to enter into transactions despite any conflict of interest and duty
that may arise on the part of the Borrower as trustee.

6.2.3 notwithstanding anything to the contrary, the Borrower may enter into any
relationship (legal or otherwise) irrespective of whether there is a direct or
personal interest, with any person, including related parties (even if the
Borrower is a sole trustee) to do all things in such manner, on any terms
(favourable, unfavourable or otherwise), whether there is a conflict or not, as
the Borrower thinks fit.

6.2.4 the terms of the Loan Agreement do not restrict the right of the Borrower to
be fully indemnified out of the assets of the trust to satisfy any liabilities
incurred by the Borrower arising out of any transactions including this Loan
Agreement.

6.3 The Borrower:

6.3.1 is empowered to open and operate bank accounts

6.3.2 is empowered fo enter into contracts personally with the trust

6.3.3 irrespective of the above the Borrower, whether acting as trustee or not, is
always personally liable for the obligations, debts and the Amount Lent under
this Loan Agreement

7 What happens if a Transaction is void?

If any claim is upheld, conceded or compromised that any transaction affecting in any
way the Repayment Amount or the observance or performance of the Borrower’s
promises is void or voidable then the Lender becomes entitled against all the parties to all
rights for the Repayment Amount or the observance of the other Borrower's promises as
if that transaction had not taken place.

8 What are the other Terms of the Loan Agreement?

8.1 Continuing Security

This Loan Agreement is a continuing security until satisfaction of all terms of the Loan
Agreement. This is notwithstanding any settlement of account or intervening payment.

8.2 Statutory Powers

Tha nrware nivan nindar anu etathiita favrant tn tha avtgnt inconsistent with the terms in

Lending to a trustee? Check the trust PO HNGeC N Lo.an DETeeners

deed and identify the trustee er becomes entitled to demand

correctly. Its powers and access to

trust assets matter when seeking

repayment. judice or affect any other security
nt Amount.

The building process asks whether a party acts as trustee.

Build this document here:
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R T o e e directors agree to be bound by

UIIS LOAN AgTeerment Joinuy dnu severany as mougn ey were the Borrower.
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8.5 Notice Demand or Consent

8.5.1 any communication under this Loan Agreement is in writing and signed by
the party giving it or via email. Except as otherwise provided the
communication may be delivered or sent by registered post or via email.

8.5.2 communications by post are deemed received 48 hours after posting and
immediately if sent by email.

8.6 Power to Remedy Default

If the Borrower defaults under this Loan Agreement then the Lender may do such things
and pav all such monevs as in the absolute opinion of the Lender are desirable to secure

; eement. This is to protect the
A missed payment needs a record. Keep by the Borrower. All moneys

notices, correspondence and the repayable by the Borrower to
repayment history. Follow the agreement gneq part of the Repayment
before taking enforcement action. Jreement.

Do not leave your adviser to reconstruct the arrangement years later.

Build this document here:

luntary losses that may happen

legalconsolidated.com.au/loan-agreement-intro/
2ment or any statute or law.

8.8 Third Parties

Where the Lender (or attorney) exercises any of the powers, given under this Loan
Agreement or by statute, no purchaser or other person dealing with the Lender is
concerned to inquire whether the Lender has authority or correctly exercised the powers.
Such exercise of the power is unimpeachable.

8.9 Effect of Waiver

No consent or waiver by the Lender under this Agreement releases the Borrower from
any part of this Loan Agreement. The Lender accepting any interest payments after the
Borrower's default does not prejudice the Lender of any rights under this Loan
Agreement.

8.10 Certificate by Lender States How Much is Owing

A certificate signed by the Lender (or by the Lender’s solicitors, attorneys or officers) as
to the amount of the Repayment Amount and Interest and any other act is prima facie
evidence of the facts.

8.1 No Merger

Notwithstanding any judgment that the Lender may recover against the Borrower, the
Lender holds such judgment collaterally with this Loan Agreement for the due payment of
the Repayment Amount with interest and this Loan Agreement does not merge in such
judgment.

8.12 Proper Law

This agreement is governed and construed according to the laws of the State or Territory
in which the Lender resides in, as evidenced by the Lender's address in the Loan
Agreement. Each party irrevocably submits unconditionally to that jurisdiction and of all
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courts competent to hear appeals for any legal action, suit or proceeding arising from the
Loan Agreement.

8.13 Effect of Signing

This Loan Agreement is binding upon each person who has signed it notwithstanding
that:

8.13.1 another party has failed to sign it;

8.13.2 part of the Loan Agreement is avoidable or unenforceable; or

8.13.3 the whole or part of the Loan Agreement is avoidable or unenforceable
against another party.

8.14 Severability

If any part of this Loan Agreement becomes void or unenforceable then only that part is
severed from this Loan Agreement. All parts that are not void remain in full force and
remain unaffected by the severance.

8.15 Changing the Instalment Amount

The Instalment Amount may be varied from time to time by agreements between the
parties evidenced by an exchange of emails or letters.

8.16 Changing the Instalment Dates

The Instalment Dates may be varied from time to time by agreements between the parties
evidenced by an exchange of emails or letters.

8.17 Changing the Interest Rate

Unless stated otherwise, the Interest payable and Interest Rate may be varied from time
to time by agreement between the parties evidenced by an exchange of emails or letters.

8.18 Allocating the Repayment Amount

The monies provided by the Borrower for the Repayment Amount are allocated as the
Lender sees fit from time to time to either the repayment of capital, Interest or other
amounts, whether currently payable or not.

8.19 Where there is more than one Lender

Unless there are minutes signed by all the Lenders to the contrary, the Amount Lent is
provided equally by each of the Lenders.

820 Annplication of Non-Cash Pavments (e.g., Dividends)
Changed the deal? Record agreed agreement of the Borrower
changes in writing and keep them witlh  d resolution), accept non-cash
the original agreement. An informal d by the Borrower, as part of the

applied to reduce the Amount
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8.21 Record-Keeping for Non-Cash Payments

Where the Lender accepts a non-cash payment, including a dividend, as part of the
Repayment Amount pursuant to the above clause, the Borrower must provide, and the
Lender must retain, written documentation evidencing the transaction. Such
documentation shall include:

8.21.1 a board resolution or other formal record of the Borrower declaring the
dividend or authorising the non-cash payment;

8.21.2 a written agreement between the Lender and the Borrower (evidenced by
an exchange of emails, letters, or other correspondence) specifying the
amount, nature, and date of the non-cash payment and its application to
the Repayment Amount; and

8.21.3 an updated statement of the loan account reflecting the reduction in the
Amount Lent, Interest, or other amounts owing.

The Borrower warrants that all such non-cash payments comply with the Corporations Act
2001 (Cth) and other applicable laws. Both parties shall retain these records with the
Loan Agreement for the duration of the loan and for a period of at least seven years
thereafter, or as required by law.

8.22 Compliance with Dividend Payment Requirements

Where a dividend is applied as a non-cash payment to the Repayment Amount under the
non-cash payment provisions of this Loan Agreement, the Borrower warrants that:

8.22.1 the dividend is authorised under the Borrower's constitution and applicable
law, including section 254T of the Corporations Act 2001 (Cth) and section
254U where applicable. Immediately before declaration, the Borrower’s
assets must exceed its liabilities by enough to pay the dividend; the
payment must be fair and reasonable to shareholders as a whole and must
not materially prejudice the Borrower's ability to pay creditors;

0977 tHhs AnsidAdanAd saseselise bl =00 ﬂnn“nnhlﬂ taxatiﬂn |EIWS. including the

, where relevant, is accompanied

-anking credits as required; and

payment Amount does not

irements, including the Debt/Equity

Tax Assessment Act 1997.
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evidence supporting any set-off or
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transaction.
, liability, or expense (including

n any breach of these warranties or
Build this document here: fity challenging the validity or tax
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the Borrower's warranties.

Give your accountant the approvals and transaction records.

9 Guarantee

In consideration of and to induce the Lender to enter into the Loan Agreement, the
Guarantor provides this guarantee (Guarantee):
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9.1 unconditionally and absolutely guarantees to the Lender, the full and prompt
payment and performance by the Borrower of all the Borrower’s obligations under
and pursuant to the Loan Agreement. This includes paying the Repayment
Amount, It further includes the full and prompt payment of any and all costs and
expenses of and incidental to the enforcement of this Guarantee, including,
without limitation, reasonable lawyer and accounting fees.

9.2 agrees that the Lender may from time to time, without notice to the Guarantor,
which notice is waived by the Guarantor, extend, waive, renew or compromise the
Repayment Amount, in whole or in part. This is without releasing, extinguishing or
affecting in any manner whatsoever the liability of the Guarantor. The Guarantor
consents to the above acts.

9.3 agrees that the Guarantee remains in full force and effect and is binding upon the
Guarantor until the terms of the Loan Agreement are performed in full plus the
Repayment Amount is paid in full.

9.4 agrees that so long as any portion of the Repayment Amount is due and owing or
o frm s e e e R R e e t~ *=~ |_ender, the Guarantor must not

In the case of Garcia, the High Court set ~ !'ector seek to collect from the
aside a wife’s guarantee of her husband’s V'S® acquired by the Guarantor

business debts. Each guarantor must seek i

: : any monies from the Borrower
independent legal advice. ied in full plus the Repayment

Garcia v National Australia Bank Ltd (1998) 194 CLR 395. Wedonot 1 their written prior permission).

S e gUABON. ie Lender is conclusive evidence

Build this document here:
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aliu @saiygiie ui wis wuariaiwn, anu mues woue wenefit of the Lender and their
successors, assigns and legal representatives,

9.8 agrees that the Guarantor may be joined in any action or proceeding against the
Borrower under this Loan Agreement. Further, recovery may be had against the
Guarantor in any such action or proceeding or in any independent action or
proceeding against the Guarantor. This is if the Borrower fails to duly and
punctually pay and perform any of the obligations under the Loan Agreement. This
is without any requirement that the Lender first assert, prosecute or exhaust any
remedy or claim against the Borrower.

9.9 agrees that the Lender may start an action or proceeding against the Guarantor
without requiring or joining the Borrower to such an action.

9.10 agrees that this Guarantee is deemed a contract made under and pursuant
to the laws in the State in which the Lender is situated, as evidenced by the
Lender's address in the Loan Agreement. Where more than one Lender, then the
first Lender's address and is governed by and construed under the laws of such
State. Further, wherever possible, each provision of this Guarantee is interpreted
in such manner as to be effective and valid under applicable law. But if any
provision of this Guarantee is prohibited by or invalid under the applicable law,
such provision is ineffective only to the extent of such prohibition or invalidity
without invalidating the remainder of such provision or the remaining provisions of
the Guarantee.
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9.1 agrees that no failure on the part of Lender to exercise, and no delay in
exercising, any right or remedy operates as or constitutes a waiver. Nor does any
single or partial exercise of any right or remedy preclude any other or further
exercise or the exercise of any other right or remedy granted or by any related
document or by law.

9.12 agrees that where there is more than one Guarantor, they are all liable
jointly and severally. Each Guarantor is liable for 100% of the Repayment Amount.

The Guarantor agrees that:

9.13 the Guarantor is not presently insolvent or bankrupt and will not be
rendered insolvent or bankrupt by virtue of the execution and delivery of this

Guarantee;

044 tha Ciiarantar hae rat avartad A r‘n"uered this Guarantee with actual

Companies sign in their own capacity.
Check that the people signing have
authority and use the correct company
execution block.
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Corporations Act 2001 (Cth) by:

Signature of Director Signature of Director/Secretary
(leave blank if none)

[ ] Sole Director and Sole Secretary
(Tick the box if the sole Director is also the sole Secretary.)

SIGNED SEALED DELIVERED AND EXECUTED by
Merriton Engineering Pty Ltd ACN 123 456 798

in accordance with section 127 of the
Corporations Act 2001 (Cth) by:

Signature of Director Signature of Director/Secretary
(leave blank if none)

[ ] Sole Director and Sole Secretary
(Tick the box if the sole Director is also the sole Secretary.)

s or Lender’s creditors; and
n Agreement in reliance upon this
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SIGNED, SEALED AND DELIVERED by

Oliver James Bennett

The Guarantor acknowledges the warning to have this Loan Agreement explained by an independent lawyer. The
Guarantor by signing below declares and warrants to the Lender an understanding of the nature of this Loan Agreement
and the financial nature of the loan.

Guarantor:

Oliver James Bennett

(Signature of witness)

(Name of witness)
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